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5 February 1976 


MEMORANDUM For: Morning Meeting Participants 


1, Ata meeting of the ICG yesterday at 3:00, the Justice Department 
tabled legislation dealing with three topics: (a) assassinations, (b) mail 
openings, and (c) electronic surveillance. Copies of this package have been 
made available to the "ADD's Group"; for those who have not received it, 
copies are available in OGC. 


2. With respect to assassinations, Nino Scalia, Assistant Attorney 
General, Office of Legal Counsel, stated they were content to go with the 
draft bill contained in the Church report. As to the mail opening bill, it 
was pointed out that there was no provision for warrantless mail openings 
for national security and this may be regarded by some as precedent with 
respect to electronic surveillance. With respect to these two bills, the 
White House expects comments from agencies by the close of business Friday, 
6 February. 


3. With respect to the electronic surveillance bill, it was stated that 
it is not yet complete and consequently the White House was not expecting 
a sign-off from interested agencies, but rather general views such as serious 
difficulties with the bill or no serious difficulties or even views that no 
legislation is necessary, although one of the specific purposes is to build 
a backfire against many of the electronic surveillance bills introduced 
already on the hill. These comments are expected by close of business, 
Friday, 6 February. 


4. At this same meeting it was also stated that views of agencies were 
desired by close of business, 6 February, on the restrictions Executive 
order and the Church oversight bill, S.2893. The ADD's met yesterday on 
the restrictions Executive order. OGC's position on S.2893 was sent to the 
ADD's group yesterday. 


5. The ICG was advised that the President planned to make a statement 
soon which would endorse the assassination legislation and the mail opening. 
legislation, together with our sources and methods legislation. It was 
expected that the President would make general references to electronic 
surveillance legislation and that the matter is being studied carefully looking 
toward legislation. 


/JOHN S. WARNER 
Y General Counsel 
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A BILL 


To amend Title 18, United States Code, to authorize 
applications for a court order approving the use of electronic 


surveillance to obtain.foreign intelligence information. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
that this Act may be cited as the "Foreign Intelligence 
Surveillance Act of 1976. | - 

Sec. 2 Title 18, Unpeed States Code, is amended by 
adding a new chapter after Chapter 119: . ie, 3 Ben 

Giepter 120. Electronic Surveillance Within the | 
United States €6e Baseian Intelligence Purposes -~ 

secbion 2521. Definitions. | 

(a) Except as otherwise provided in this section the 
definitions of Section 2510 of this title shall apply to eats 
chapter. a | 

(b) As used in this chapter -- ; 

1. "agent of a foreign power" means a person 
who is ae officer or employee of a foreign government 
or who, pursuant to the direction of a foreign govern- 


ment or foreign based terrorist group, is consciously 


engaged in spying, sabotage, or terrorist activities. 
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2: 


electronic surveillance" means the 


acquisition, by an electronic device, without the 
consent of any party thereto, of the contents of a 
wire communication to or from a person within the 


United States, or of an oral communication within the 
' , United States, 


or of a radio transmission made with a 


reasonable expectation of privacy where the point of 


origin and 


all intended recipients are located within 


\ States. - 


the United 


3. “foreign a ec information means ¢ 


(i) 


“information uetering to the ability 


- Of aie United States to protect itself against 


actual or potential attack or other Héstiie 


acts of a foreign power or its agents; 


(ii) 


information, with respect to foreign 


territories, deemed necessary to the security 
of the nation or to the conduct of the foreign 
affairs of the United States; 


(iii) 


information relating to the ability 


of the United States to protect national security 


information against foreign intelligence activities. 
4. 


"Attorney General" means the Attorney General 


of the United States or in his absence the acting 


Attorney General. 
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Seetion 2522. Authorization for Electronic Surveillance 
for Foreign Intelligence Purposes. 
The Attorney General, pursuant to written authorization 
' by the President, may approve an application to a Federal judge 
‘having jurisdiction under eéetion 2523 of this chapter, and 
such judge may grant an order, in conformity with section 2525 
of this chapter, approving electronic surveillance of an agent 
of a foreign power for the purpose of obtaining foreign 
_ intelligence information. | | 
| Section 2523. Designation of Judges Authorized to 
‘Grant Orders for Electroni¢ Surveillance. 
(a) The Chief Justice of the United States shall 
designate seven district aoune judges, any one of whom shall 
be Bachoxized to hear aauncstaone for and grant euaees approving 
electronic surveiilance anywhere within the United States under 
the procedures set forth in this enapiers ee | 
(b) The United States shall have the right to appeal 
the denial of any application made under this chapter to a 
panel of three judges chosen by the Chief Justice eVcig. anteng 
the judges of the United States Court of Appeals for the District 
of Columbia Circuit, and shall further have the right to appeal 
an affirmance of denial by the panel to the Supreme Court.- 
(c) Applications made and orders granted under this 


chapter shall be sealed by the presiding judge and shall be 


kept under security measures established by the Chief Justice 
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in consultation with the Attorney General. 

Section 2524. Application for an Order. 

(a) Each application for an order approving electronic 
ecvgetiiance under ches chapter shall be made in aeneing apek 
oath ox affirmation to a judge having jurisdiction under _ 
section 2523 of this chapter. _ Each application must.be 
approved by the Attorney General and shall include the following 


- information: 


1. the identity of the officer making the 
application; . : 
2. the authority of the applicant to make the 


application; 
| =. a statement of the facts and circumstances 
relied upon by the applicant to justify his belief that 
(i) the target of the electronic surveil- 
lance is an agent of a foreign une. 
(ii) the facilities or the place at which _ 
as ‘ 
the electronic surveillance is directed are being 
used, or are about to be used, by an agent of a 
foreign power; | 
(iii) the information sought will be 
acquired if the electronic aieyed tanes is 
permitted; 
4. a statement of the procedures by which the 


acquisition and retention of non-foreign intelligence _ 
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information will be minimized. 

5. a description of the type of information 
Sought and a certification by the Assistant to the 
President for National Security Affairs or any other 
appropriate Executive branch official appointed by 
the President by and with the advice and consent of 
the Senate that such information is foreign intelli- 
gence information that cannot feasibly be epeaihed.- 
by normal investigative techniques; 

6. a statement of the means by which the 
surveillance will be effected; 

7. -a statement of the facts concerning all 
previous applications known to the hetoviey General» 
that have been made to any judge under this chapter 
involving any of the persons, facilities or Places 
specified in the application, and the action taken on 
each previous application; & 
iG . 8.. a statement of the period of time for which 

the electronic surveillance is required to be maintained. 

| If the nature of the intelligence gathering is such 

that the approval of the use of iacepenne Surveillance 

unde: this chapter should not automatically terminate 

when the described type of information has first been © 


obtained, a description of facts supporting the belief 


that additional infor ation of the Same type will be 
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obtained thereafter. 

(6) The Attorney General may require any other 
affidavit or Gauiteiea aon from any other officer in connection 
with the application. 

(c) The judge may require the aewiiicans £6 furnish 
such other information or evidence as may be necessary to make 
the aeeGtiwatises required by section 2525 of ieee. 

Section 2525. Issuance of an Order. 


(a) Upon an application made pursuant to section 2524 


_..'of this title, the judge shall enter an ex parte order approving 
the electronic surveillance if he finds that: | 
-J. the President has authorized the “Attorney 
General to approve applications for electronic surveillance. 
= for foreign intelligence information; | a | 
2. the application has been approved by die 
Attorney General; 
3. on the basis of the fades submitted by the . 
application, there is probable cause to believe that: 
(i) Uineaseat of the electronic surveil- 
lance is an agent of a foreign power; °° 
(ii) . the facilities or place at which 
the electronic Suveatienes is directed are 
being used, or are beak to be used, by an.agent 


of a foreign power; and 
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—(Gii) the information sought will be 
obtained if the surveillance is approved. 

4. minimization procedures to be followed are 
reasonably designed te minimize the acquisition and 
retention of non-foreign intelligence information; 

De! certification has been made pursuant to 
section 2524 (a) (5) that the LAfoetion sought is 
foreign intelligence information that sennet feasiniy 
be obtained by normal investigative techniques. 

atte. (b) An anaey approving an electronic sues vrsncs 
under this section: shall: | 
| l. specify: 

(i) the caeneiAy or a characterization 

- of. the persons targeted by the Steet one Bees 
‘vweillance; 

(ii) the nature and location of the 
facilities or the place at which the electronic 
Surveii tance will be directed; 

“(4aa) the type of informaticn sought; 

(iv) the type of communication sought 
to be acquired and the means by which the 
electronic surveillance will be effected; and 
(v) the period of time during which the 
electronic surveillance is approved; and 


2. direct: 
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necessary to achieve the purposes for which it was granted, 
or for ninety days, whichever is less. 
(dq) Notwithstanding any other provision of this 
chapter, when the Attorney General reasonably determines that: 
1. an emergency situation exists with respect 
to the employment of electronic surveillance to obtain 
foretgn intelligence information before an order author- 
izing such surveillance can with due diligence be ‘obs 
tained, and 
a | 2. the factual basis for issuance of an order 
under this Ghapkee-ts approve such surveillance seishes 
he may authorize the emergency employment of electronic sur- 
veillance if a judge designated purSvane to section 2523 of 
this title is informed as soon as possible after the decision 
is made to employ emergency ecresnie surveillance and if an 
application in accordance with this chapter is made to’ that 
judge within 24 hours after that decision, whether or not the 
electronic surveillance is still in effect at that time. The 
sneeganey electronic surveillance may continue until the judge 
approves or denies an order pursuant to subsection (a) of this 
section, but the judge shall Stay the effect of his denial if 
the Attorney General appeals that denial within 24 hours. 
{e) A judge denying an order under this section or a. 


panel affirming such denial under section 2523(b) shall state 


Approved For Release 2005/07/28 : CIA-RDP91M00696R0009 


pproved For Release 2005/07/28 : CIA-RDP91 Moog96R0009001 10008-8 


2 eo 


ser PO 


the reasons therefor. 

Section 2526. Use of ieeenal ion: 

(a) Information acquired from an electronic surveil-~ 
lance conducted pursuant to this chapter may be used and 
disclosed by Federal officers and employees only to the extent 
that such use and disclosure is appropriate to the proper 
‘performance of their official duties. | 

(b) The minimization pESeedures required under this 

chapter shall not preclude the retention and disclosure of non—— 
oxeigh intelligence information seauived incidentally which 


relates to a violent crime: Ss 4 ee ae oN 


(c) When information acquired from or the product of an 
electronic surveillance conducted pursuant to this chapter 
is veced vad in evidence in any trial, eee ree or other _ 

hearing in any Federal or State court, the provisions of 
section 2518(9) of chapter 119 shall not apply. No otherwise 
privileged communication obtained in accordance with, or tn 
_ violation of, the provisions of this chapter shall lose its 
privileged character. ! 

(a) If an emergency employment of electronic surveil- 
Pence Gavenenor ised under section 2525(d) and a subsequent 
order approving the surveillance is not obtained, the judge _ 


with whom an application for an order under section 2524 is 
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filed shall cause to be served on the persons named in the 


application, and such cther parties under electronic surveillance 
as the judge may deternine an his ere is in the 
interest of justice to serve, an inventory which shall include 
notice of | - 
1. the fact of the application; 
2. the period of the surveillance; and 
3. the fact that during the pected information 
was or was not obtained. | 
“on an ex parte showing of good cause to the judge the sexving 
of the inventory required by this subsection may be postponed. 
Section 2527. Report of Electronic Surveillance. 
(a) Within thirty days after he expiration of the 
peeioa of surveillance authorized in an Crees or extension 
of an order, entered under section 2525, ox after the denial - 
of an application for an order or extension approving an electronic 
“surveillance, the Attorney General shall report’ “to the’ Admini- 
strative Office of the United States Courts: 
1. the fact that an order or extension was 
applied for; | 
‘29. the kind of surveillance sought; 
3. the fact that the ieieet en for the order 


or extension was granted as applied for, was granted 


Approved For Release 2005/07/28 : CIA-RDP91M00696R000900110008-8 


Approved For Release 20 


05/07/28 : CIA-RDP91 ee 10008-8 : 


ac ocen amen ie 


en ee 


jn modified form, or was denied; 


perme rrny pmrsnyoreerretaen OS Taal 


4. the pericd of time the electronic surveillanc; 
was authorized by the order or extension; and 
5. the identity of the officer making the appli- 

cation. 7 

(b) In April of each year the Attorney General shall 
transmit to the Congress a report concerning the Sane of 
applications made for orders and extensions of orders approving 
electronic surveillance, and the number of such orders and | 


ane 


extensions granted and denied, during the preceding calendar 


year. . ty a es oN 
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To amend Title 18, United States Code, to authorize 


applications for a court order approving the opening of 
mail to obtain foreign intelligence snovmaes oak: 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, that 
this Act may be cited as the "Mail Surveillance Act of 1976." 

Sec, 2. Title 18, United States Code, is amended by 
adding a new Chapter after Chapter 1207 ‘ 

“Chapter 121. Opening United States mail for foreign 
intelligence purposes aie | 

"Section 2528. Authorization for opening tid foe. 
. foreign intelligence purposes. ee | | 

“Notwithstanding any other provision mt: law, the 
Attorney General, pursuant to written Seneeeacion by 
the President, may approve an application to a Federal 
judge designated according to Section 2523 of Chapter 120 


of this Title, and such judge may grant an order, in con- 


formity with Section 2530 of this Chapter, approving the 


~~ opening of first class mail in United States postal channels. 
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"Section 2529. Application for an Order. 

"(a) Each sioaaeataad for an order approving, the 
opening of mail under this chapter shall be made in writing 
upon oath or affirmation to x judge designated. pursuant to 
. Section 2523 of Chapter 120 of this Title. Each Sopiaea: 
tion must be approved by the Attorney General and shall . 
"include ene following information: . 

"(1) The identity of the officer making the | 
gop ieee tons | | _ 

"(Z) The authority of the applicant bocuake ene 
application; | | 

(3) A stat etient of the facts and circumstances 
petted wena. by the sopiisane to justify his belief 

_ that the person whose mail is to be opened fs con- 

sciously engaged in spying, sabotare: ox terrorist 
activities pursuant to the direction Se a foreign 
pouecnete or foreign eee tet group; 

"(4) A auseieron of the type of capomation 
sought and a certification by the Assistant to the 
President for National sori ey AEEsiss or any | 


Executive Branch official appointed by the President 
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by and with the advice and consent of the Senate 
that such ‘nfoumation relates to the ability of the 
United States to protect itself against actual or 
potential attack or ether hostile acts of a foreign 
poser, a foreigr. terrorist group, or their agents 
or relates to the ability of the United States to 
protect snetoded security SnPoeMAEl On against foreign 
intelligence activities, and that such ‘information. 
cannot feasibly be obtained by normal investigative 
eechatouees | 
(5) A statement of the procedures by dhieh es 
_ acquisition and retention of information not relevant _ 
to the purpose for which the mail opening wadeuproved 
- will be minimized; 
"(6) A statement of the facts saneevatne all 
‘previous applications known to the Attorney General 
_ that have been made to any judge mdes this Chapter 
involving any of the persons soeeittea in the aoptieal 
tion, and the action taken on each previous application;. 
"(7) A statement of the period of time during 
which mail addressed to, intended for: or coming from 
the person described in paragraph (3) of this subsection 


may be opened. If the nature of the intelligence 


Approved For Release 2005/07/28 : CIA-RDP91M00696R000900110008-8 


os, 


Approved eo 2005/07/28 : ene ot oe ; 


gathering is such that the approval of the opening © 

of mail sanee this Chapter should not automatically 

terminate when the described type of information has 

first been obtained, a description of fens supporting 

the belief that additional information of the same 

type will be obtained thereafter. 

"(b) The Attorney General may reguire any other affidavit 
or certification from any other officer in connection eich the 
application. | 


"(c) The judge may require the applicant to furnish such 


. other information or evidence as may be necessary to make the 


determinations required by Section 2530 of this Title. 
"Section 2530. Issuance of an Order. 


"(a) Upon an application made pursuant to Section 2529 


of this Title, the judge shall enter an ex parte order approving 


the opening of mail if he finds that: 
| "(1) The Peesident has authorized te heeee es 
General to eonieye applications for opening mail in 
‘United States Postal channels pursuant to this Chapter; 
; "(2) the application has been approved by the 
Attorney General; 
"(3) on the basis of ee submitted Be che. 


applicant, there is probable cause to believe that the 
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(. person whose mail is to be esenea is soneeGasiy en- 
gaged in spying, sabotage, or terrorist activities 
pursuart to the direction of a foreign government or 
foreigr. terrorist group; 

"(4) certification has been made pursuant to 
Section 2529(a) (4) of this Title that the information 
sought is information relating to the ability of the 
United States to protect itself against actual ox 
potential attack or other hostile acts of a foreign: 
ae “ewer, foreign terrorist group, or their agents, or 
relating to the ability of the United States to pro- 
tect national seca information Pree foreign | 
Saver iesade activities, which cannot feasibly be 
obtained by ean aiyese eels fechniques: 
"(5) minimization procedures to be followed are 
; peacanniily Geeteded to meniwiee the Sodas ton and 
retention of information not relevant to the purpose 
for which the mail opening was approved. 
"(b) An order approving the opening of mail under this 


section shall 


"(1) specify: 
"(i) «2 identity, if known, of the ».rson 
whose mail - to be opened, or, if the ide: ty 
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of the person is not known, fie ee to which 
the mail to be opened is sddveasal 

“(ii) the type Be information sought, 

"(iii) the period of time during which 
such mail may be opened; and 
"(2) direct: | 

"¢i) that first class mail in United states 
postal channels addressed to, intended for, or 
sent from the person or address specified in sub- 
paragraph . (i) of paragraph (1) of this subsection, 
may be opened, | a 

" (ii) that the i dinieavion pudeediaces be 
followed, and | 

"(jii) that, upon Phevsequeee of the applicant, 
United States Postal Service employees shalt furnish 
the applicant forthwith any and all information, 
gacligties: 4x other aid necessary to accomplish 
the mail opening in such a manner as will protect 
its gecwsey and produce a minimum of interference 
with the timely delivery of mail. | 


™“(c) An order issued under this section may approve the 


_ opening of mail for a period necessary to achieve its purpose, 
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Or for thirty days, whichever is less. Extensions of an order 
issued under this chapter may be granted upon an application 
for an extension made in the same manner as required for an 
original application and after findings required by subsection 
(a) of this section. An extension may be for the period necessary 
to achieve the purposes for which it was granted, or for thirty 
days, whichever is less. : 
— *¢d) Notwithstanding any other provision of this chapter, 
when the Attorney General reasonably determines that: i 
5a? - 1) An emergency situation exists with respect 
to the opening of mail for purposes authorized by . 
- this chapter before an order authorizing such opening 
ean with due diligence be obtained, and | 
| "(2) the PAcead basis exists 6g Aeesnke. bese 
eraee ietoueae chapter to approve such opening, 
he may authorize the emergency opening of mail of a sersan be- 
‘lieved to be consciously engaged in spying, sabotage, ox terrorist 
activities pursuant to the direction of an foreign government Be 
foreign terrorist group, if a judge designated pursuant - 
section 2523 of this Title is informed as soon as possible after 
“the decision is made to employ emergency mail opening, aie if an 
application in accordance with this Chapter is made bo. Chat judge 


within twenty-four hours after that decision, whether ox not the 
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opening of mail continues at that time. The emergency opening 
of mail may continue until the judge approves or denies an seas 
pursuant to subsection (a) of this section, but the judge shall 
stay ene effect of his denial if the Attomey General appeals 
that denial within twenty-four hours. 

"(e) I£ a judge denies an order sopiied for under this 
chapter, the United States shall have the right to appeal that 
denial to the panel of three judges seseizied in section 2523(b) 
of this Title. A judge denying an order under this chapter or 
-a panel affixming such denial shall state the feavony wneeoEne: 
: The United States shall have the right to appeal an eeienanes 
‘of a denial by the panel to the Supreme Court. | - 

"Section 2531. Use of information. 

(a) Information acquired fim the seas Cae al con- 
ducted pursuant to this chapter may be used and disclosed by 
/. Federal officers and employees only to the extent that such use 

Mad @aeclosuna is appropriate to the proper performance of their 
official duties. 

"(b) The minimization procedures required under this 
chapter shall not preclude the retention and disclosure of noes 
. foreign intelligence information incidentally acquired which i: 
(eeasaes of a violent crime. 

- "(c) No othervise privileged communication obtained in 


‘ accordance with, or in violation of, provisions of this chapter 
Approved For Release 2005/07/28 : CIA-RDP91M00696R000900110008-8 


5 ; 1 ‘ amb : ; a 
Approved oe 2005/07/28 : Pings a rome) Aenea . 


shall lose its privilesed spanseeae: 

"(d) If an emergency mail opening is authorized under 
section 2530(d) and a subsequent order approving the opening is 
not obtained, the judge with whom an application Coa a order 
under section 2529 is filed shall cause to be served on the 
person nahea dg the application, and such other parties whose 
mail was opened as the judge may determine in his discretion is 
-.in the interest of justice, an inventory which shall include 
notice of: | | | 
a "(1) the fact of the application; 

."(2) the period of the mail opening; and 
"(3) the fact that during the saviea mail 
Was or was not opened. 
~/On an ex parte hautne of Suaa cause es the judge oe seni taar oe 
the inventory required by this subsection may be postponed. 
7 "Section 2532. Report of mail opening. 

"(a) Within thirty days after the expiration of the period 
of mail opening dapeoved in an order, or extension of an order, 
entered under section 2530, or after the denial of an application 
- for sacsuaee or extension approving a mail opening, the Attorney 
“General shall report to the Administrative Office of the United 


States Courts: 
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( | "(1) The fact that an order or extension was 
applied for; 
"(2) the period of time during which the opening 
of mail was approved by the order or extension; and 
"(3) the identity of be pereees making the 
application. 

"(b) In April of each year the Attorney General Sat 
‘transmit to the Congress a report concerning oe number of appli- 
‘cations made for orders and itteeten of orders approving the — 
opening of mail, and the number of such orders and extens ions 


granted and denied, during the preceding calendar year." 


Approved For Release 2005/07/28 : CIA-RDP91M00696R000900110008-8 


Approved @release 2005/07/28 : CHRD aI Mog nooosonrtooe- ft 


Approved For Release 2005/07/28 : CIA-RDP91M00696R000900110008-8 


. : . yt t . . . , : 
- Approved F elease 2005/07/28 : CIA-RDP91M00@§§R0009001 1008-8 ’ 


APPENDIX A 


[S: , 94th Cong., lst sess.] 


A BILL, To make unlawful the entering into a conspiracy tc 
assassinate a foreign official outside the United States, 
the assassination of a foreign official outside the 
United States, or the attempted assassination of a foreign 
official outside the United States, and for other purposes. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That title 18, United States Code, is amended by adding 
immediately after Section 1117 the following new section: 


"51118. Conspiracy to assassinate foreign official outside 
the United States; attempted assassination of 
foreign official outside the United States; 
assassination of foreign official outside United States. 


"(a) If any officer or employee of the United States or a 
any other person while within the United Sates or the special 
maritime and territorial jurisdiction of the United States, 
conspires with any other such officer, employee or person to 
kill any foreign official because of such official's political 
views, actions or statements, while such official is outside 
the United States and such ‘iurisdiction, and one or more such 
officers or employees or persons does any overt act within 
the United States or such jurisdiction to effect the object 
of the conspiracy, each shall be punished by imprisonment for 
any term of years or for life. ‘ 


"(b) Whoever being an officer or employee of the United 
States, or a citizen of the United States, while outside the 
United States and the special maritime and térritorial juris- 
diction of the United States, conspires with any other such . 
officer or employee or with any other person or persons to 
kill any foreign official, because of such official's political 
views, actions or statements, while such official is outside 
the United States and such jurisdiction, and one or more such 
officers, employees, citizens or other persons does any overt 
act to effect the object of the conspiracy, shall be punished 
by imprisonment for any term of years or life. 


'(c) Whoever being an officer or employee of the United 
States, or a citizen of the United States, while outside the 
United States and the special maritime and territorial juris- 
diction of the United States, attempts to kill any foreign 
official, because of such official's political views, actions 
orApnraveshkertRejeask 2005/8728: GRERDPAIMdos9eRecobde tooes-Bnited States 
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and such jurisdiction, shall be punished by imprisonment 
for any term of years or life. 


"(d) Whoever bein an officer or employee of the United 
States, .or a citizen of the United States, while outside 
the United States and the special maritime and territorial 
jurisdiction of the United States, kills any foreign official, 
because of such official's political views, actions or state- 
ments, while such official is outside the United States and 
such jurisdiction, shall be punished as provided under 
sections ]111 and 1112 of this title, except that any such 
officer or employee or citizen who is found guilty of murder 
in the first degree shall be sentenced to imprisonment for 
life. . 


"(e) As used in this section, the term-- 


"(1L) ‘officer or employee of the United States' 
means any officer or employee, whether elected or 
appointed, in the executive, legislative, or judicial 
branch of the Government of the United States (including 
the District of Columbia) and its territories and \ 
possessions, and includes any officer or member of the 
armed forces; 


"(2) ‘foreign official’ means a Chief of State 
or the political equivalent, President, Vice President, 
Prime Minister, Premier, Foreign Minister, Ambassador, 
or other officer, employee, or agent; (a) of a foreign 
government with which the United States is not at war 
pursuant to a declaration of war or against which United 
States Armed Forces have not been introduced into 
hostilities or situations pursuant to the provisions of 
the War Powers Resolution; or (b) of a foreign political 
group, party, military force, movement or other associa- 
tion with which the United States is not at war pursuant 
to a declaration of war or against which United States 
Armed Forces have not been introduced into hostilities or 
situations pursuant to the provisions of the War Powers 
Resolution; or (c) of an international organization; 


"(3) ‘foreign government’ means the government of 
a foreign country, irrespective or recognition by the 
United States; 


"(4) ‘international organization’ means a public 
international organization designated as such pursuant 
to section 1 of the International Organizations Immunity 
Act (22 U.S.C. 288); : 
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"(5) ‘citizen of the United States' means, 
ition to a United States citizen, any national 
United States, and any person who has been 
classified as an alien admitted to the United 
as a permanent resident under the laws of the 
States." 


The analysis of chapter 51 of title 18, United 
ode, is amended by adding at the end thereof the 


following: 


"1118. 


Approved 


Conspiracy to assassinate foreign official outside 
United States; attempted assassination of foreign 
official outside United States; assassination of 
foreign official outside United States." 
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( | Approved For Mee, 2008/07/28 , RSRERSAMOORaM~nOI0O 19008 
sufficient. Administrations change, CLA. directors change, and some- 
day in the future what was tried in the past may once again become a 
temptation. Assassination plots did happen. It would be irresponsible 
not to do all that can be done to prevent their happening again. A law 
is needed. Laws express our nation’s valves; they deter those who 
might be tempted to ignore those values and stiffen the will of those 
who want to resist the temptation. : ; 
- The Committee recommends a statute? which would make it 2 
crin:inal offense for persons subject to the jurisdiction of the United 
States (1) to conspire, within or outside the United States, to assas- 
‘ - _ Binate a foreign oficial; (2) to attempt to assassinate a foreign official, 
‘ or (8) to assassinate a foreign official. 
i Present law makes it a crime to kill, or to conspire to kill, a foreign 
. Official or foreign official guest while such a person is in the United 
4. States. (18 U.S.C. 1116-1117). However, there is no Jaw which mak 
3, ita crime to assassinate, to conspire to assassinate, or to attempt to 
:: assassinate a foreign official while such official is outside the United 
States. The Commitice’s proposed statute is designed to close this gap 
in the law. 

Subsection (a) of the proposed statute would punish conspiracies, 
within the United States; subsection (b) would punish conspiracies 
outside the United States. Subsection (b) is necessary to eliminate the 

. loophole which would otherwise permit persons to simply leave the 
United States and conspire abroad. Subsections (c) and (d), respec- 
tively, would make it an offense to attempt to kill or to kill a foreign 
official outside the United States. 

Subsections (2), (b), (c), and (d) would apply expressly to any 
“officer or employee of the United States” to make clear that the  - ; a 
statute punishes conduct by United States Government personne}, as ; 
well as conduct by private citizens. In addition, subsection (a), which 
covers conspiracies within the United States, would apply to. “any 
other person,” regardless of citizenship. Non-citizens who conspired 

| 


rd 


within the United States to assassinate a foreign oflicial would clearly 
come within the jurisdiction of the law. Subsections (b), (c), and 
. (a), which deal with conduct abroad, would apply to Cnited States 
citizens, and to officers or employees of the Onited States, regardless 
of their citizenship. Criminal liability for acts committed abroad by 
persons who are not American citizens or who are not officers or em--  - 
, ployecs of the United States is beyond the jurisdiction of the United 
States. : 
“Foreign official” is defined in subsection (ce) (2) to make clear that ° 

an offense may be committed even though the “oflicial” belongs to an 
msurgent force, an unrecognized government, or 2 political party. 
The Committee's investigation—as well us the reality of international 
-politics—has shown that officials in such organizations are petenisal - 
targets for assassination? Killing, attempting to kill, or conspiring - 
_to kill would be punishable under the statute only if it were politically =» . 
motivated. Political motivation would encompass acts against foreign , 
officials because of their political views, actions, or strtements. 
The definition of “foreign official” in section (e) (2) also provides 

that such person must be an official of a foreign government or move- 

ment “with which the United States is not at war pursuant to a 

declaration of war or against which the United States Armed Forces 


IThe recommended statute fs printed In Appondix A. 

2For exoniple. Lununba was not an ofielal of the Conrolese revernment at the thne 
of the plots against his Hite, nad Trujillo. even though the dictator of the Doumtulcau 
*Kepublie, Leld oo official governmental position In the latter periol of his reglae, 
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_ have not been introduced into hostilities or situations pursuant to 
the provisions of the War Powers Resolution.” This definition makes 
it clear that, absent a declaration of war or the introduction of United 
States Armed Forces pursuant to the War Powers Resolution, the 
killing of foreign officials on account of their political views would 
be a criminal offense. 

During the Committee’s hearings, some witnesses, while strongly 
condemning assassination, askecl whether assassination should abso- - 
jutely be ruled out in a time of truly unusual national emergency. 
Adolf Hitler was cited as an example. Of course, the cases which the 
Committee investigated were not of that character. Indeed, in the - 
Cuban missile crisis—the only situation of true national danger con- 
sidered in this report—assassination was not even considered and, if 
used, might well have ageravated the crisis. ; ; 

In a grave emergency, the President has 2 limited power to act, uot 
ia violation of the law, but in accord with his own responsibilities 
under the Constitution to defend the Nation. As the Supreme Court 
has stated, the Constitution “is not a suicide pact.” (Kennedy v. Men- 
doza-Martinez, $72 U.S. 144, 160 (1963) ) i. 

During an unprecedented emergency, Abraham Lincoln claimed 
unprecedented power based on the need to preserve the nation: 

* * * my oath to preserve the Constitution to the best of my ability, Imposed 
upou me the duty of preserving, by every indispensable means, that rovernment— 
that nation—of which that Constitution was the orzanic law. Was it possible to 
lose the nation, and yet preserve the Constitution? By general law, life and limb 
must be protected; yet often a limb must be amputated to save a }ife; but a life 

"is never wisely given to save a limb. I felt that measuces, otherwise mnconstita- 
tional, might become lawful, by becoming indispensable to the preservation o? 

. the Constitution, through the preservation of the nation * * * (“he Complete . 
Works of Abraham Lincoln, Vol. X, pp. 65-66.) (Nicolay aud Hay, Eds. 1894.) 

Whatever the extent of the President’s own constitutional powers. 
it is a fundamental principle of our constitutional system that those 
powers are checked and limited by Congress, including the impeach- 
ment power. As 2 necessary corollary, any action taken by a President 
pursuant to his limited inherent powers and in apparent conflict with 
the law must be disclosed to Congress. Only then can Congress judge 
whether the action truly represerted, in Lincoln's phrase, an “indis- 
pensable necessity” to the life of the Nation. : a 

As Lincoln explained in submitting his extraordinary actions to 
Congress for ratification: ; 

In full view of his great responsibility he has, so far, done what lhe has deemed 
his duty. You will now, according to your own judgment, perform yours. 
(Abraham Lincola, Message to Congress in Special Session, July 4, 1S61.) 
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